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1. P r o t e s t  t h a t  con t r ac t ing  of :Eicer improperly 
ru l ed  p r o t e s t e r  t o  be i n e l i g i b l e  f o r  award 
because of i t s  a l l eged  a f f i l i a t i o n  with 
debarred bidder  i s  tlrneiy w h e r e  f i l e 6  w i t h i n  
10 days after r e c e i p t  of nDt i f i ca t ion  of 
award. Even thsugh pro tes t .e r  knew e a r l i e r  
t h a t  con t r ac t ing  o f f i c e r  considered it 
i n e l i g i b l e  f o r  av.-ard, i s s u e  had Seen 
referred t o  Departxent of Labor by con t r ac t -  
i n g  agency. U n t i l  r e c e i p t  of no t i ce  of 
award, con t r ac t ing  agency's a c t i o n s  cocld 
reasonably have been i n t e q r e t e d  by pro- 
t e s t e r  t9 mean t h a t  con t r ac t ing  agency would 
consider  p r o t e s t e r  e l i g i b l e  i f  con t r ac t ing  
o f f i c e r ' s  determinat.ion of a f f i l i a t i o n  was 
reversed by Department of L.,aSsr. 

2. Even though Department of Labor reversed 
c o n t r a c t i n g  o f f i c e r ' s  i n i t i a l .  deterinination 
t h a t  p r o t e s t e r  was a f f i l i a t e d  with de'narrad 
bidder and, therefore, i n 2 l i g i b l e  f o r  award, 
con t r ac t ing  o f f i c e r ' s  i n i t i a l  determination 
was reasonable  based \'?on e-didence before 
con t rac t ing  o f f i c e r  a t  t h e  t i n e  i i l i t i a l  
determinat ion w a s  nade. Contract ing 
o f f i c e r ' s  cons idera t ion  o€ evidence of 
a f f i l i a t i o n  contained i n  Sza1.1 Dusiness 
Administ-ration's s i z e  s t a t n ;  determinat ion 
w a s  propsr.  

3 .  A w a r d  t o  next  10s bidder ,  _nzr,ding 
cons idera t ion  of c13iitractiny o f f i c e r  ' s 
determinat ion t h a t  low b idde r  w a s  af  f i l i -  
ated w i t h  debarred bidder by Cepartnent 
of Labor (CSL)  a n d  small B u s i n e s s  Adiy in -  
i s t r a t i c , n  (SBA), w a s  proper .  Cnntract ing 
o f f i c e r  waited a reasonabls  per iod of 
time--almost 4 nont i is  a f t e r  i n i t i a l  
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appeal w a s  f i l e d  w i t h  SBA--before imking  
award. b!oreover, t h e r e  i s  no requirement t h a t  
award he he ld  i a  abeyance pending r e so lu t ion  of 
admin i s t r a t ive  proceeding before  D9L. Since 
DOL d i d  not r u l e  t h a t  low, e l i g i b l e  bidder  was 
not  a f f i l i a t e d  w i t h  debarred bidder  u n t i l  
almost 3 n o ~ t h s  a f t e r  award t o  next low b idde r ,  
and sir.ce con t r ac t ing  o f € i c e r ' s  i n i t i a l  
determinat icn w a s  re-asonabLe a t  t i n e  it was 
made, aw2rd t o  n e x t  104 bilider was va l id .  

Atchison Cngineerj ng Company (Atchison) p r o t e s t s  t he  
A i r  Force's r e j e c t i o n  of i t s  b id  submitted pursuant t o  
i n v i t a t i o n  f o r  b i d s  KO.  F05600-82-BO025, a 100-percent s m a l l  
busifiess s e t - a s i d e ,  f o r  f u l l  food s e r v i c e s  a t  Lowry  A i r  
Force Base, Colorado. The p r o t e s t e r  contends t h a t ,  although 
it w a s  the  low respcns ive ,  respons ib le  bidder ,  t h e  cont rac t -  
j.ng o f f i c e r  improperly determined t h a t  Atchison was a f f i l i -  
a ted  with a firm which was debarred by t h e  Department of 
Labor f o r  v i o l a t i o n s  of t h e  Serv ice  Contract  Act, 41 U.S.C.  
$ 351,  - e t  s. ( 1 9 7 6 ) .  

The p r o t e s t  i s  denied. 

\+%en h i d s  were opened on A u g u s t  19, 1982, Atchison d i e  
not appear t o  be i n  l i n e  for award s ince  i t s  b i d  was only 
t h e  seventh low. However, between b id  opening a n d  
September 2 3 ,  all bidders b e l o w  Atchison i n  the bidding, as 
wel.1 a s  t h e  e igh th  low bidder ,  were e l imina te2  f ron  con- 
s i d e r a t i o n  f o r  a v a r i e t y  of reasons. O n  i ' iaqust  25 ,  K . P .  
Serv ices  Conpany ( K . P . ) ,  t he  n i n t h  l o w  b idder ,  f i l e d  a small  
bus iness  s i z e  p r o t e s t  with the con t rac t inq  o f f i c e r  a l l e g i n g ,  
anong o t h e r  t h i n q s ,  t h a t  Atchison w a s  not  a s x a l l  business  
because it was a f f i l i a t e d  xi-th Tanp Corporation and Garney 
Coristruction Company. T?-ts con t r ac t ing  o f f i ce i -  forwarded 
K . P .  ' s  s i z e  prcrtast  t o  t hc  S m a l l  Esusiness Administration 
(SBA) r eg iona l  o f f i c e ; .  2n October 1.2, t h e  SEA r eg iona l  
o f f i c e  i ssued  i t s  3eter:nina.t i o n  which s t a t e d  t h a t  Atchison 
w a s  a f f i l i a t e d  :v.ith T a m p  CorporLAtion and Tanp I n t e r n a t i o n a l ;  
t h e  S B A  reqiotial  o f f i c e  he!.=l liiiat, " r ega rd le s s  of the 
a f f i l i a t i o n  i r e t - w e e t i  tile cab.i;;anies, Atchison Engineering 
Company i s  a srL,all t?:isj.necs'' because t h o  combined annual 
r c c s i p t s  fo r  t h e  thrcc: a f f i l i a t e d  f i r m s  were l e s s  than t h e  
$5.5 mi l l i on  sr?.all business  s i z e  standard s p e c i f i e d  i n  t h e  
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s u b j e c t  proecr.i.ient. On October 19, Atchison f i l e d  an 
appeal with  t h e  S3R S i z c  Appea1.s Board i n  which it s t renu-  
o u s l y  objected t o  t h e  determinat ion t h a t  Atchison was 
a f f i l i a t e d  w i t h  TarrLp Corporation atid Tamp I n t e r n a t i o n a l .  

I n  October, 1 9 8 2 ,  t h e  t e n t h  and twe l f th  lowest b i d d e r s  
f i l e d  protests i n  our  Off ice  charging t h a t  Atchison ( t h e  
seventh lowest b i d d e r )  and K.P. ( t h e  nirith lowest b idde r )  
were i n e l i g i b l e  for award. These two p r o t e s t s  r e s u l t e d  in 
o u r  i s s u i n g  a dec i s ion  on May 2 3 ,  1983. See --- - bl&M Services ,  - 
Inc .  : EDP ___-I_ Enter ;>r i ses ,  I- .-- Inc.  , ':3-2081.48.3, B-208148.4, Yay 23,  
1983 ,  83-1 CPD 546, for the arcjarrents raised arid o u r  
dec i s ion  on the  p r o t e s t s .  

Relying on t h e  i n f c r n a t i o n  contained i n  t h e  S R A  
r eg iona l  o f f i c e ' s  "S ize  ne t e rn ina t ion  Firidinqs and C'cnclu- 
sions, " tlie c o n t r a c t i n g  o f f i c e r  concluded t h a t ,  s i n c e  
Atchison was a f f i l i a t e d  with Tasp Corporation and Secause 
Tar,? Corporation had bzen l i s t e d  on t h e  debarred b idde r s  
l i s t  for v i o l a t i o n s  of t h e  S e r v i c e  Contract  Act, Atchison 
w a s  i n e l i g i b l e  f o r  a w a r d  of t h i s  or any oCher Goverrlinent 
contract-. T h c  record  r e f l e c t s  t h a t  t h e  A i r  Force r e f e r r e d  
t h e  z a t t e r  of Atchison's a l l eged  a f f i  l i a t i o n  with a cicbarred 
b idder  t o  t h e  Department of Labor (DOT.,) fo r  i t s  determina- 
t i o n ;  however, t h e  record does noc sk,o\r l  w?icn t h i s  r e f e r r a l  
was nade. I n  view of t h e  p r o t e s t s  f i l e d  i n  our Offic; . ,  t he  
Ai.r Force he ld  award i n  abeyance u n t i l  February 1 4 ,  1 9 8 3 ,  a t  
which tirr,e t h e  c o n t r a c t  w a s  awarded t o  I<.!?. Notice of t h e  
award w a s  s e n t  t o  A t c h i s o n  by l e t t e r  dated F e b r u a r y  1 6 ,  1983 
( r ece ived  by l i tchison on  February 2 2 ) .  At.chison f i l e 3  its 
p r o t e s t  i n  our Office on March 4. 

O n  Apr i l  2 6 ,  Atchlson ' s  appeal t o  the  S B A  S i ze  Ap2eals 
Board w a s  decided. T h e  SBA Size Appeals Board dismissed 
Atchison ' s  appeal  on  the basis t h a t  Atchison had not  been 
"adversely a f f e c t e d "  by t h e  e a r l i e r  reg iona l  o f f i c e  r c l i n g  
because,  for s i z e  purposes,  Atchison had been determined t o  
be small and, t h e r e f o r e ,  e l i g i b l e  for award. O n  May 9 ,  the 
DgL, i n  response t o  t h e  Air Force reques t  t h a t  it review the 
i s s u e  of Atchison ' s  affiliation with Tamp Corporation, 
concluded that there was rot sufficient evidence f o r  it t o  
f i n d  t h a t  Tamp Corporat ion had a s u b s t a n t i a l  i n t e r e s t  in 
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The A i r  i'cjrce zrcjjuzs t?izt  A:-c:liison's protest is 
u n t  Lnely, becLuse At.c'nisori l-:~?eir %:le h;?si :s for i t s  p ro tes t  
several m o n t h s  before  it. . f i?.zd t l i t t  prote:.st i n  o u r  O f f i c e .  
Thus, the iiir F c r c e  C(3r:t;.!ic!~ t ; ? i . ; t ,  i.iI:~~;~:L s e c t i o n  2 1 .  2 ( b )  ( 2 )  
of our B i d  Frotest P r c c r d u r e s  ( 4  C . F . K .  p3r t  2 1  ( 1 9 8 3 ) ) ,  
which r e q u i r e s  t l ia t  a protest he f i l d  n o t  l a t e r  t.l;afi 10 
w o r k i n g  days after the isa.;is is knmn to t.3e p r o t e s t e r ,  t he  
protest  is not f o r  c o n s i d e r a t i o n  o n  i t s  ner i t s .  

We agree  wi th  the  A i r  F o r c e  t h a t ,  several m o n t h s  p r io r  
t o  p r o t e s t i n g ,  A t c h i s o n  s k o u l d  h3t-e known t h a t  it vas  next 
i n  l i n e  f o r  a:vrr:rd and that t h e  Ai.r F D r c e  considered it 
i n e l i g i b l e  ix?ca.use of it.: a f f  i l i a  :-i.nn w i t h  Yai i Ip  Cornora- 
t i o n .  However, the A i r  Force I s a c t i o n s  ccm.7-d reasonably 
h a v e  S e e n  i n t e r ~ r e t e d  by A t c h i s o : - .  as Keaning that the A i r  
F o r c e  w a s  w i l l i n g  to coiscidcr  A t c h i s o n  if ei t5er  the SBA or 
the DOL r u l e d  t-hat Atciiis;on wCis nc>t a f f i L h t E d  w i t h  7.'c7?np 
Corporat.ion fo r  p u r p o ~ - s  0: de!nrm,zr.t. 'CS2 Air E'orc.2 was 
h o l d i n g  award i n  a?>eya;.icc? while c::~: O f T i c c  Ciave1opc.d the 
record i n  two Zai-lier p ro tes t s  ai-!,:; xhile t?ie ~ 3 . 4  2 ~ 3  .the 
DOL w e ~ e  c o ; i a i i 2 e r i n y  the af  E i l  ir7tlion i ssu?. F'iir t t ierm3re,  
the Air F o r c e  i . t s e1 . f  had refr?rretl the r . ?a t t$ r  o f  A t c h i s o n  I s 
alleged a f f i l i a t i o n  t o  t h e  D G i .  I t  was n o t  until Atchison 
a c t u a l l y  was R o t i f i e d  by t h e  Ai.r ?orc:c that award had been 
made t o  K . P .  t h a t  A t c h i s o n  kri?w it w a s  RO l c n g e r  i n  
c o n t e n t i o n  for the  award. i~~crec\ .~or ,  it was n o t  u n t i l  +.he 
DOL ru l ed  tha+:. A t c ? i i s o a  was R O C  a f f i  L i a t e c ?  w i t h  Yarp 
C o r p o r a t i o n  fo r  debarment i>~-rposes  thFl t  A t e h i s o n  cac ld Lrgue 
t h a t  the c o n t r a c t i n g  officer's 2':tsrnin:3ticx; of a f f i l a t i c n  
based o n  S E A ' S  f i n d i n q s  2nd  c?war.c?. t o  K . P .  were erroneous. 
A t c h i s o n  f i l e d  i t s  protest x i t1 i i . n  10 days E t f t e r  it r e c e i v e d  
t he  n o t i c e  of award t o  !<.I?. 2 ~ 3 .  p r i o r  t o  tlle DOT, t i e c i s i o n  
t h a t  it was n o t  a f f i1 i ; i t~cd  w i t h  a ciebarreci bidder .  I n  these 
c i r c u m s t a n c e s ,  we f i cc i  that t h e  prr3,test was timely f i l e d  
u n d e r  s e c t i o n  21.2(b) ( 2 )  of o u r  C i 2  P r o t c s t  Procedures. 

O u r  O f f i c e  w i l l  n o t  c o n s i d e r  t h e  question of whether  
Atchiso::  is ;Iff i l i a t e c l  w i t h  a debarred firill, beci:ise u n d e r  
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t h e  Service Coatract: Act, suc'z (7,c:teriniriations a r e  t o  be made 
by t h e  Federal .  c o n t r z c t i r : q  aqi.,.:icy and t h e  Secre ta ry  of 
Labor. p, & D I.laintr!::;lrice Sc?rx: e??,  I n z . ,  R-209253 ,  
December 20,  1.982, 37-2 i'PD 55 TI: ~ T J  i FZ-D c v e 1 o p ne n t c onpa ny , 
E-195215,  J u l y  1 2 ,  1979, 79-2 CPD 30. Zven  though enforce- 
K e n t  under -ti:c a c t  i s  e n t r u s t e d  t.o the Federal  agency head 
and t h e  DOL, we w i l l  revi.ew t l1 i . s  m t t e r  in a l i m i t e d  
rr.anner. O i l r  review wi.11 be r e s t r i c t e d  t o  an examination of 
whether t h e  c o n t r a c t j  nq oZfict?r:'s de t e rn ina t ion  t h a t  
Atchison was i n e l i g i b l e  was rea:jOn?tsie, whe?ther t h e  award 
was proper ly  xade t o  K . P .  i n  the  c i rcuns tances  presented ,  
and xhether  any correct i -de action i s  mandated by t h e  
DOL ' s postaward Eicding t?;at t he re  i s  i c s u f f i c i e n t  evidence 
t o  consider  Atchison a f f i l i a t e d  with Tamp Corporation f o r  
debarment purposes.  

___-I_ -_ C_--.-.--_- - 
--__.--- 

We cannot conclude Chat the con t rac t ing  o f f i c e r  ac ted  
improperly. We m u s t  ~7iew t h e  reasonableness of t h e  con- 
t r a c t i n g  o f f i c e r  ' s detcrmj.nation i n  l i g h t  of t h e  evidence 
which was known t o  t h e  c o n t r a c t j a g  o f f i c e r  a t  t h e  t i n e  the  
c o z t r a c t i n g  o f f i c e r  dcterrninei t h a t  Atchison w a s  a f f i l i a t e d  
w i t h  a debarred f i rm.  Ab.C B u i l d i n g  I---- and I n d u s t r i a l  Elainte- 
nance C o r ~ o r a t i o n - - R e ~ o n s i ~ ~ ~ ~ ~ ~ ~  ~ - . -  .--. j . o i l ,  - 5-13682'3.2, 
Sep te ln3? r  18, 1430, 89-2 CP!) 2 0 2 :  II see -I-- a l s o  - ?<.lark A. C a r r o l l  & 
Son, ~nc . - - r<cccns idera t ion ,  G O  car.1~. Cen. 609 ( l g t j i ) ,  81-2 
C P D  65. A t  %he t ime t'he con t rac t ing  oEficer decided t h a t  
Atchison was not  e l i g i b l e  f o r  award, the cnly evidence 
before  the con-Lracting o f f i c e r  was t h e  S B A  r eg iona l  o f f i c e ' s  
"Size Determination Findings and Conclusions" which was 
i s sued  i n  response t o  the  sj.ze p r o t e s t  f i l e d  by !<.I?. The 
S E A  reg iona l  o f f i c e  ms?e i t s  deterraination t h a t  Atcliison was 
an e l i g i b l e  small  bus iness  bidder  in s p i t e  of i t s  
a f f i l i a t i o n  with Tamp Corporation pursuant t o  t h e  Small 
Business Act ( 1 5  U . S . C .  '$ 6 3 7 ( b ) ( 6 )  ( 1 9 7 6 ) )  and implementing 
r egu la t ions .  - See 13 C . F . R .  p a r t  1 2 1  (1983) .  

---L-- 

Atchison argues t h a t  the S B A  i s  not au thor ized  t o  make 
f ind ings  of a f f i l i a t i o n s  f o r  deharxent purposes. I n  a 
r e p o r t  t o  our Of f i ce  on the presen t  p r o t e s t ,  t he  SRA s t a t e d  
t h a t  "concerr,s nay be a f f i l i a t e d  f o r  t h e  psrpose of a P a r t  
1 2 1  s i z e  de te rmina t ion ,  v e t  not  be a f f i l i a t e d  for some d i f -  
f e r e n t  c o n t r a c t  e l i g i b i l i t y  purpose, f o r  example, con t r ac to r  
debarment. 'I  Even though t h e  SBA r eg iona l  o f f i c e  r u l i n g  w a s  
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favorable  t o  Atchison w i t h  regard t o  AtchiSon's s i z e ,  t h e  
S B A  reg iona l  o f f i c e ' s  f ind ings  contained considerable  evi-  
dence t h a t  Atchison was a f f i l i a t e d  with Tiii.ip Corporation--a 
f i r m  which had been debarred f o r  Serv ice  Contract  Act v io la -  
t i o n s .  :zihiLe t h e  S S A  w a s  on ly  au thor ized  t o  make a s i z e  
determinat ion,  a p r o p r  p a r t  of making such a determinat ion 
c o n s i s t s  of ~ . ~ a i n i n i n g  a firm's a f f i l i a t i o n s  with o t h e r  
f i r n s .  - See 13 C . F . R .  5 '121.3-4 ( 1 9 8 3 ) .  T; ius ,  we f i n d  
nothing improper i n  t h e  SBA regj-onal o f f i c e  inc luding  evi-  
dence of Atchison ' s  a f f i l i a t i o n  with Tamp Corporation i n  i t s  
f ind ings  i n  support  of the  s i z e  s t a t u s  determinat ion.  

Under  t h e  Serv ice  Contract  A c t ,  t h e  con t r ac t ing  o f f i c e r  
had a duty t o  enforce  t h e  debarment provis ions  of t h c  a c t  by 
ensuring t h a t  t h e  c o n t r a c t  not be awarded t o  any debarred 
firm o r  t o  any f i rm i n  which a debarred f i r n  had a substan- 
t i a l  i n t e r e s t .  4 1  U . S . C . .  9 3 5 2 ( b )  and $ 354 ( 1 9 7 6 ) :  
Defense Acquis i t ion  Regulation 9 1-604.2(b) (Defense Acqui- 
s i t i o n  C i rcu la r  ( D A C )  h'o. 76-27, May 15, 1981) and 
$ 2 - 4 0 4 . 2 ( f )  (DAC No. 76-17, Septenber 1, 1 9 7 8 ) ;  -- see  also 
KLS En te rp r i se s ,  .- I n c . ,  B-194511.2, October 16, 1979 ,  79-2 
CPL) 257 .  I n  our opiiiion, t h e  con t r ac t ing  o f f i c e r  proper ly  
examined t h e  evidence ?resented i n  t h e  SBA r zg iona l  office's 
s i z e  s t a t u s  f i n d i n g s ,  a s  wel l  as t h e  a l l e g a t i o n s  arid sup- 
p o r t i n g  evidence suppl ied  by K . P .  i n  i t s  s i z e  p r o t e s t  
l e t t e r .  This included evidence t h a t  Atchison enploysd as  
i t s  p res iden t  a person w h o  was employed by Tanp Corporation 
u n t i l  some time a f t e r  b i d  opening, evidence t h a t  Tamp 
Corporation and Atchison shared a comnon postage meter 
stamp, and evidence t h a t  a f t e r  i t s  debarment Tainp proposed 
t o  t h e  Government t h a t  s eve ra l  of i t s  c o n t r a c t s  be novated 
and t h a t  Atchison be recognized a s  i t s  successor .  I n  these 
c i rcuns tances ,  w e  conclude t h a t  t h e  con t r ac t ing  o f f i c e r  
proper ly  considered t h e  S B A ' S  f i nd ings  and t h a t  t h e r e  was a 
reasonable b a s i s  f o r  t h e  con t r ac t ing  o f f i c e r ' s  determinat ion 
t h a t  Atchison was a f f i l i a t e d ' w i t h  a debarred bidder  a t  t h e  
time t h a t  determinat ion was made. Furthermore, even though 
t h e  DOL u l t ima te ly  ru l ed  t h a t  t h e r e  was i n s u f f i c i e n t  
evidence t o  f ind  t h a t  Atchison was a f f i l i a t e d  with Tamp 
Corporation, w e  no te  t h a t  t h e  DOL s t a t e d  t h a t  " c e r t a i n  
events  s t rong ly  suggest  a connection between Atchison and 
Tamp." I n  p a r t i c u l a r ,  t h e  GOi p o i n t s  ou t  t h a t  Atchison was 
incorporated a f t e r  i n i t i a t i o n  of debarment proceedings 
a g a i n s t  Tamp Corporat ion and t h a t  Tamp Corporation agreed t o  
guarantee c e r t a i n  loans f o r  Atchison. 
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Concerning wliCther t h e  con t r ac t ing  off i c c r  proper ly  
awarded the  cor.tr?lct_ t o  K . P .  k l eE0L-e  t t in  SDA and t h e  DOL 
hac? issued t h e i r  L- i l l ingS on t!iz rnatter of Atchison ' s  a l leged  
a f f i l i a t i o n  w i t h  a debarred bidrier , we conclude t h a t  t he  
con t r ac t ing  o f f i c e r  ac ted  proper ly .  Atchison ' s  appeal t o  
t h e  S B A  w a s  f i l e d  by l e t t e r  Gated Octok'er 13, 1982 ,  and 
t h e r e  i s  nothing i n  t he  record t o  show when t h e  A i r  Force 
r e f e r r e d  the n a t t e r  t o  t h e  D?L. T h u s ,  t h e  Air Force wai.ted 
u n t i l  February 1 4 ,  1983, or a l n o s t  4 zonths a f t e r  t h e  appeal 
t o  SBA was nade, b t f ~ r e  naki.ng t h e  award. I n  our opinion,  
t h e  con t r ac t ing  o f f i c e r  waited 3 reasonable per iod of t i n e  
f o r  a response from S B A  before making t h e  award. F u r t h s r -  
more, we know of rio legal requirement t h a t  an avrard be he ld  
i n  abeyance pending r e so lu t ion  of a D3L review of an a f f i l i -  
a t i o n  n a t t e r .  See I.!idwest Serv ice  and Su-Co. and 
Midwest Engine Incor?orated,  -I_.-- 3-19-1554, July 1 3 ,  1979,  78-2 
CPD 34; s e e  a l s o  :?&ti3 b l a n u f e c t u r i n q  C o r 9  R-206320, --- _I_ ~ . _  I_--4.__- A % *  ' 
Apr i l  27 ,  1 9 3 2 ,  8 2 - 1  CPD 3 9 2 .  F i n a l l y ,  the con t rac t ing  
o f f i c e r  ar?d A i r  Force Headquarters nade a determinat ion t h a t  
award before r e s o l u t i o n  of t h e  two e a r l i e r  p r o t e s t s  by our 
Off ice  w a s  i n  t he  Govern inen t ' s  b e s t  i n t e r e s t  t o  "preverit an 
adverse inpac t  o n  e s s e n t i a l  mission pci-forraance" as ailthor- 
i zed  under E e f e n s e  Acquis i t ion Regulation 6 2-407.8(b)(3) 
(1976 ed.). 

- -  -- 

I n  view of t h e  DOL'S postaward r e v e r s a l  of t h e  
con t r ac t ing  o f f i c e r  ' s deter:nination t h a t  Atchison was 
a f f i l i a t e d  with a debarred b idder ,  w e  m u s t  decide whether 
t e r n i n a t i o n  of K.P.'s con t rac t  i s  xecessary.  We conclude 
t h a t  such Action i.s not  nccsssary.  T h e  EOL did n 3 t  i s z u e  
i t s  r u l i n g  u n t i l  almost 3 m o n t h s  a f t e r  award. Since we have 
a l ready  held t h a t  t h e  con t r ac t ing  officer was erripowered t o  
decide on a f f i l i a t i o n  mat te rs  under t h e  Service Contract  
Act, t h a t  the  con t r ac t ing  of fj-cer ' s determinat ion was 
reasonable based upon t h e  eviclznce before  him, and that the 
award was proper ly  nade before  t h e  DOL issued i t s  dec is ion ,  
we f ind  t h a t  t h e  award t o  K.P. was v a l i d  and should be 
allowed to s t and .  - See, -- for e x a i ~ p l e ,  ?!ark A .  C a r r o l l  & Son, 
1nc.--Reconsideration, sclpra., wherein <re h e l d  tlT&c a low- 
b idder  which had been he ld  t o  52 i n e l i g i b l e  f o r  award of a 
reprocurement c o n t r a c t  on the basis that i t  had defaul ted  on  
t h e  o r i g i n a l  c o n t r a c t  was not e n t i t l e d  t o  award even though 
the  board of c o n t r a c t  appeals  ruled aEter  award t o  t h e  
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second l o w  b idde r  that- the  o r i g i n a l  default t e r n i n a t i o n  w a s  
erroneous. Accordingly, w e  f i r i d  t h a t  t h e  DOL'S r u l i n g  t h a t  
A t c h i s o n  is e l i g i b l e  far Goverriment c o n t r a c t s  has  p r o s p c c -  
t i v e  e f f e c t  only. 

The p r o t e s t  i s  d e n i e d .  

Comptroller General 1 of the U n i t e d  States 




